Corporate Governance 2017
Virtual Round Table
www.corporatelivewire.com

Round Table: Corporate Governance 2017

Introduction & Contents
Corporate Governance Roundtable 2017 discusses
the latest trends and regulatory trends around the
world. Highlighted topics include: discussion of
gender bias on boards, the highest ranked topics on

6

1. Can you summary the current
governance practices, standards and
enforcement?

13 5. What are the most common
governance mistakes that firms make
and how can they be avoided?

7

2. Who are the main regulators and
what are the key legislations that
apply to your jurisdiction?

14 6. What role will scenario planning
play in an era of such great political
uncertainty?

9

3. Have there been any recent
regulatory changes or interesting
developments?

15 7. Can you outline any notable trends
relating to strategy formulation, risk
oversight, performance evaluation,
and shareholder engagement?

11

2

board agendas, and tips on how governance mistakes
can be avoided as well as how to successfully
implement CEO succession plans. Featured Countries
are: Australia, Brazil, Romania and the United States.

4. What issues currently rank highly
on boards agendas? How is this being
shaped by shareholder activism?

July 2017

16 8. What steps should a company
take when preparing a CEO
succession plan?

James Drakeford
Editor In Chief

17

9. What are the most important
aspects to consider when a company
is renewing or refreshing its board
composition?

18

10. The number of female CEOs of
Fortune 500 companies in the United
States declined by more than 12%
in 2016. Is this indicative of gender
bias and discrimination still being a
pertinent issue?

19

11. In the United Kingdom there has
been a 146% increase in the number
of women on boards over the past
10 years, and a 105% increase

in female executives. There are
also talent strategies now geared
towards female employees, affording
special opportunities for mentoring
and sponsorship. However, Tesco
chairman John Allan has recently
stated, rather controversially, that
white men have now become an
“endangered species” at the top of
British business. Is there any truth
behind this claim?
20 12. In an ideal world what would you
like to see implemented or changed?

July 2017

3

Round Table: Corporate Governance 2017

Meet The Experts
Isabel Franco - Koury Lopes Advogados
T: +55 11 3799 8189
E: ifranco@klalaw.com.br
W: www.klalaw.com.br

Silvia Uscov - USCOV Attorneys at law
T: +40 745 947 310
E: silvia.uscov@uscov.eu
W: www.uscov.eu
Silvia Uscov is a Managing Partner of the firm, overseeing the Bankruptcy and Restructuring
workgroup. As an experienced business attorney, she draws on her experience in corporate
law, commercial litigation and dispute resolution.

Isabel Franco leads the Compliance, Investigation & White-collar practice team at KLAKoury Lopes Advogados. She has been highly ranked in the Chambers and Latin Lawyer
Directories. Ms. Franco has also been voted as #1 leading corporate counsel in Latin
America in Anti-Corruption & Compliance by The Latin American Corporate Counsel
Association (LACCA) in 2014 and 2015. Also, she is one of the “One Hundred Women in
Investigation” indicated by the Global Investigations Review (GIR) in 2015.

She has dealt with corporate liability and liquidations for the banking and industrial sector,
assisting a wide range of clients both on the side of creditors and debtors.

Ms. Franco was the Chair of the International Law Section of the New York State Bar Association in 2001, having
also served on the Council of the American Bar Association.

Silvia has an M.A. in Criminal Law and a Diploma in International Relations from the Romanian Diplomatic
Institute (Ministry of Foreign Affairs), and is a graduate of the Law School of the University of Bucharest.

Jon Webster - Allens
T: +61 3 9613 8832
E: jon.webster@allens.com.au
W: www.allens.com.au
Jon Webster is a partner of Allens practising in the area of mergers & acquisitions. He is
a member of the Allens partnership Board and on the Advisory Board of the Centre for
Corporate Law and Securities Regulation. Jon is a director of the Human Rights Law Centre
and he teaches Securities Regulation in the Master of Laws program at The University of
Melbourne. Jon is a former Chairman of the Corporations Committee of the Law Council
of Australia. He is also a former member of the ASX’s Listings Advisory Panel and of the Federal Government’s
Consultative Group to the Corporations Law Simplification Task Force.

She is a native speaker of Romanian, fluent in English and conversant in French.
Silvia’s clients range from an agriculture business with a €300 million turnover and a major Polish clothing retailer
to a British-owned business management consultancy, a media outlet, a major street furniture producer or a
holding company, owner of a famous chain of restaurants.

Meredith Rathbone - Steptoe & Johnson
E: mrathbone@steptoe.com
W: www.steptoe.com
Meredith Rathbone is a partner with the law firm of Steptoe & Johnson LLP in Washington,
D.C., where she is a member of the International Regulation and Compliance group, and
serves on the firm’s Executive Committee. Ms. Rathbone counsels clients in numerous
countries on achieving their business goals while ensuring compliance with US economic
sanctions and export controls laws administered by the Departments of State, Treasury, and
Commerce. Ms. Rathbone is a past Co-Chair of the American Bar Association, Section of
International Law’s Export Controls and Economic Sanctions Committee and currently serves on the US State
Department’s Sanctions Subcommittee, part of its Advisory Committee on International Economic Policy.

4

July 2017

July 2017

5

Round Table: Corporate Governance 2017

The Manual for Reporting Corporate
Governance aims to help companies disclose
corporate governance information and
explain deviations from the BSE’s Code of
Corporate Governance.
- Silvia Uscov

1. Can you summary the current governance practices,
standards and enforcement?
Uscov: The current governance practices and standards
in Romania are regulated by the following:
•

•
•
•

Companies Law no. 31/1990 which sets
mandatory rules that can be considered as
a minimum set of rules and principles for
joint stock companies in the corporate governance field
Capital Market Law no. 297/2004;
Government Emergency Ordinance no.
109/2011 concerning the corporate governance of state-owned enterprises (SOEs);
Regulation no. 2/2016 on the application
of corporate governance principles by entities authorised, regulated and supervised by
the Financial Supervisory Authority (FSA),
which entered into force on 23 March 2016
and is starting from 1 January 2017.

A part of the standards are included in the Corporate
Governance Code which was issued by the Bucharest
Stock Exchange (BSE) on 11 September 2015 and which
entered into force on 4 January 2016.
6
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This is currently applicable together with the Compendium of Corporate Governance practices, explaining
the principles and provisions of the BSE’s Code of Corporate Governance and providing information about
international best practices.
The Manual for Reporting Corporate Governance aims
to help companies disclose corporate governance information and explain deviations from the BSE’s Code of
Corporate Governance.
Other standards are incorporated in the Code of Corporate Governance, issued by the American Chamber
of Commerce in Romania.
Also non-regulatory corporate governance sources are
inserted in the articles of association or bylaws of the
company.

2. Who are the main regulators and what are the key
legislations that apply to your jurisdiction?
Uscov: The main regulators are the Parliament, which
is the issuer of the law, and the Government, which is
the enforcer, but, according to Romania’s Constitution,
the Government is allowed to regulate in extraordinary
situations and in specific domains by issuing Government Emergency Ordinances (GEO), a prerogative
which, unfortunately, is often used even if it is not demanded by an extraordinary situation.

Franco: In Brazil, the main regulator is the former Office
of the Comptroller General (CGU) – now called Ministry of Transparency, Supervision and Control – which
is responsible for carrying out activities related to the
defence of the public patrimony and to the increase of
the transparency of the management, through actions of
internal control, public audit, correction, prevention and
fight against corruption and ombudsman.

Also, in our jurisdiction, companies have autonomy to
decide the aspects that the law does not cover, as long
as they respect the minimum set of rules and standard
provided by the law.

The key anti-corruption legislations applicable in Brazil
are:
• Anti-Corruption Law (Law 12.846/13)
• Decree nº 8.420/15
• Administrative Improbity Law (Law 8.429/92)
• Public Bidding Law (Law 8.666/93)
• Money Laundering Law (Law 12.683/2012)
• CADE Law – Anti-trust law (Law 12.529/11)
• Criminal Code
• Law of Crimes against the Tax Order (Law
8.137/90)
• Convention regarding the Combat against Corruption for Foreign Public Officials in International Trade Transactions (Decree 3.678/00)
• Norms of the Public Ethics Commission (“CEP”)
• Ordinances nº 909 and 910, issued by CGU

Rathbone: The three primary regulators in the export
controls and economic sanctions area are:
(i) The Department of State, Directorate of Defense
Trade Controls (DDTC), which regulates the export of
defence articles under the International Traffic in Arms
Regulations (ITAR);
(ii) The Department of Commerce, Bureau of Industry
and Security (BIS) which regulates the export of most
other items, including “dual use” items and certain defence-related items pursuant to the Export Administration Regulations (EAR); and
(iii) The Department of the Treasury’s Office of Foreign
Assets Control (OFAC), which administers the United
States government’s economic sanctions laws and regulations targeting certain countries, entities, and individuals.
These laws and regulations apply to US and, in many
cases, non-US entities.

As you can see there are several statutes to combat corruption and sometimes they overlap which, rather than
help the struggle against bribery, ends up creating more
challenges for the authorities.
Webster: In Australia, several regulatory bodies are responsible for ensuring compliance with corporate governance.
July 2017
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3. Have there been any recent regulatory changes or interesting developments?
Rathbone: US export controls and sanctions laws and
regulations are constantly evolving to address national
security and foreign policy considerations.
Both the Department of State, Directorate of Defence
Trade Controls (DDTC) and the Department of Commerce, Bureau of Industry and Security (BIS), have
worked over the past several years to review US export
controls as part of an Export Control Reform (ECR)
effort, which is nearing its conclusion. As part of that
effort numerous items that were previously subject to
ITAR controls were moved to the less stringent Export
Administration Regulations (EAR) in furtherance of
ECR’s goal to “build higher fences around fewer items.”
The Australian Securities & Investment Commission
(ASIC) plays an active role in monitoring compliance
with audit quality, auditor registration, auditor independence, auditor fees and the appointment and removal of auditors.

and Australian real property assets. The Treasurer is advised by the FIRB and is responsible for making decisions on whether or not to approve foreign investment
proposals. The legislation governing FIRB is the Foreign Acquisitions and Takeovers Act 1975 (Cth).

The Australian Prudential Regulation Authority
(APRA) is responsible for monitoring authorised deposit‑taking institutions (ADI), insurance companies,
superannuation funds and other financial institutions.
APRA has enjoyed an increasingly prominent role in
governance, particularly in relation to auditing of registrable superannuation entities. These requirements are
contained in the Prudential Standards SPS 310 Audit
and Related Matters.

The Australian Stock Exchange (ASX) is responsible for
establishing recommended corporate governance practices for publicly listed companies. These recommendations do not bind listed companies, but require them
to explain in their annual report reasons for adopting
their chosen governance practice.

The Foreign Investment Review Board (FIRB) is responsible for examining and advising on certain types
of acquisitions by ‘foreign persons’ of equity securities
in Australian companies, trusts, Australian businesses
8
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The key regulatory legislation that applies in Australia
and that governs company auditing and directors duties, is the Corporations Act 2001.The Corporations
Act requirements are mainly enforced by ASIC. Active
monitoring of these requirements improves both market and investor expectations.

US economic sanctions laws and regulations have undergone numerous revisions over the past few years,
including, among others:
•

•

the US government’s partial relaxation of sanctions against Cuba, including by allowing for
increased travel by US persons to Cuba, and expanding potential business opportunities with
Cuba in certain sectors;
the implementation of the so-called “Iran Nuclear Deal,” resulting in numerous countries
rolling back sanctions against Iran, and the US
removing most secondary sanctions targeting
non-US companies engaged in Iran-related
business, though remaining restrictions on the
activities of US persons involving Iran remain
strictly limited, and create numerous challenges for non-US persons who may need to use
banks, insurance providers, software, hardware,
or technology with a US nexus;

•
•

the termination of US sanctions targeting
Myanmar and – more recently – the suspension
of sanctions on Sudan; and
the implementation and evolution of sanctions targeting Russia and Ukraine, including
the implementation of a broad embargo on the
Crimea region of Ukraine.

The Trump administration has on numerous occasions
discussed possible changes to several of these sanctions regimes, such as implementing tougher sanctions
against Iran – or even terminating the Iran Nuclear
deal – and imposing sanctions on entities owned by
the Cuban military. The Trump administration has also
mentioned the possibility implementing more stringent sanctions against North Korea and Syria, and has
taken some limited steps toward this end. Thus far, very
few changes have been implemented, but it is expected
that at least some changes will be made in the coming
months as the administrations’ foreign policy goals and
strategies take shape.
Franco: No. There have not been regulatory changes
however, Brazil is in incredible turmoil given the most
recent groups of people who have been arrested. The
most important arrest is of the right-hand friend of
President Temer and a politician who was caught in a
video with a suitcase of money paid as bribe by a known
businessman.
Webster: There has been an interesting development in
relation to foreign investment in Australia. In order to
mitigate perceived national security risks arising from
foreign investment in Australian critical infrastructure, the Australian government has established what is
July 2017
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4. What issues currently rank highly on boards agendas?
How is this being shaped by shareholder activism?
Uscov: In our opinion, although the principles of piercing the corporate veil doctrine is present throughout
the legislation, Romania does not have a coherent body
of law and the application in court is minimal. This
constitutes a high risk both to the company and to associates and, in connection to this matter, we’ve started
to receive more question from associates.
Application of this doctrine can be found in Article 237,
paragraphs two, three, and four of the Companies Law
no. 31/1990. Paragraph two states the principle of limited liability of associates, while paragraph three states
that “the associate who, in the fraud of creditors, abuses
the limited nature of his liability and his legal personality different than that of the company is unlimitedly
liable for the due liabilities of the dissolved company,
respectively liquidated.” Paragraph four completes it,
“especially when such an associate disposes of the company assets as if they were his own or diminishes the
company assets in his own personal benefit or in the
benefit of third parties, knowing or having to know the
fact that in such a way the company shall not be able to
perform its obligations”.
known as the Critical Infrastructure Centre.
The function of the Centre is to identify critical infrastructure within Australia, any associated risks, and
to develop ways to proactively manage those risks. It
is proposed that this will ensure foreign investment in
Australian assets remains strong whilst appropriately
mitigating and safeguarding any risks to national critical infrastructure.
10
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The Centre will operate alongside the Foreign Investment Review Board (FIRB) which will continue to be
responsible for assessing applications relative to acquisitions of critical infrastructure. Owners of critical infrastructure will be required to provide all necessary information to the Centre and will be closely monitored
by both the Centre and FIRB.

Article 169 of the Law no. 85/2014 on insolvency proceedings states the liability of the managing organs’
members. Theoretically, shareholders can be also considered liable as any other person that has contributed
to the insolvency of the debtor by one of the expressly
mentioned deeds.
One can also analyse, as indirect application of this
doctrine, the joint tax liability with the debtor declared
bankrupt or insolvent under tax law and presumptions
regarding the action for annulment of the legal acts of

the debtor under the insolvency law.
Franco: In Brazil, boards of directors typically allocate
very little time to oversight of an organisation’s ethics
and compliance programme. In the turmoil Brazil has
lived in after the start of the Carwash Operation, recent
corporate controversies, regulatory developments and
judicial decisions have forced the boards and compliance committees to take a closer look at their own level
of diligence, the key elements of the company’s compliance programme and, more importantly, tone at the top
to encourage employee acceptance of the compliance
culture
Several new developments may encourage the Brazilian
and multinational companies in the country to evaluate the scope of their existing compliance programmes.
A report released by the Ethics and Compliance Initiative identifies specific principles and practices that
characterise “high quality ethics and compliance programmes,” those that have become effectiveness standards as those in the US Federal Sentencing Guidelines.
We have now seen a call for more comprehensive and
sophisticated compliance programmes all over the
world and Brazil is no exception.
Companies are also well-advised to review the mechanisms through which they receive critical information about potential legal compliance concerns. This is
based on recent media reports showing the failure of
traditional reporting systems to adequately alert corporate leadership of potentially challenging misbehaviour
One of them is the so-called “tone of the top”. The top
management must be sincere in order to encourage the
July 2017
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In Australia, recent legislative changes have
afforded greater power to shareholders which
has facilitated activism. One of these rights is
the ‘two strikes’ remuneration vote rule which
permits a resolution to dissolve the board
- Jon Webster

whole company. There is nothing worse than the company’s personnel feeling that its leaders do not “walk
their talk”. In fact, this behaviour ends up causing the
opposite result. Thus, the biggest challenge is the need
to evaluate whether the compliance message is accepted throughout the organisation. If not, the board must
address the issue and ensure that the message is clear
Other emerging issues might, in certain instances, require the company to adopt new and more focused
measures to ensure their programme’s credibility and
success such as having a true hot line for whistleblowers. And then investigating thoroughly any claim in
the area of corruption. Shareholders are losing money
all the time because of scandals. Although the United
States remains a dominant market, shareholder activism and a heightened sensitivity to shareholder engagement is truly a global phenomenon. Active investors are everywhere and companies need to hold on to
higher integrity, environmental, social, and governance
standards and pay more attention to real concerns on
corporate social responsibility.
12
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Webster: The conflicting duty of balancing what is in
the best interests of the company against that of its
stakeholders continues to rank highly on board agendas; an important role of the board being to make decisions which will maximise the value of the company. In
order to enhance market integrity and investor confidence, the board must maintain the confidence of the
company’s stakeholders. This is a complex balancing
act which has received greater attention in recent times.

5. What are the most common governance mistakes
that firms make and how can they be avoided?
Uscov: This can be seen as two faces of the same coin:
administration related mistakes and legal related mistakes, the latter comprising mistakes that derive from
poor administration.
Governance is not an attribute for one person due to
its financial and legal implications. However, mistakes
such as understaffed companies, lack of experts or
training and the exclusive focus on service or price levels are usually found in Romanian companies.

In Australia, recent legislative changes have afforded
greater power to shareholders which has facilitated activism. One of these rights is the ‘two strikes’ remuneration vote rule which permits a resolution to dissolve the
board (apart from the managing director) where 25%
or more of the votes cast at two consecutive AGM’s oppose a public listed company’s remuneration report.

According to our files, in which we assist shareholders
or members of the management bodies in front of the
Court, most situations of legal related mistakes derive
from the violation of rules stated by the aforementioned
laws or in company’s bylaws, such as: shareholders who
are members of the management bodies and vote in
respect of shares which they own, either personally
or by proxy, their discharge or a problem when their
person or their administration would be in discussion;
a shareholder who, in a certain operation, has, either
personally or as the agent of another person, an interest contrary to the company, and does not abstain from
deliberations on that operation.

As a result of shareholder activism, the board of directors have been met with greater accountability expectations. This has encouraged companies to facilitate open
communication and requires management decision
making to be more transparent.

Franco: Risk assessment is fundamental nowadays and
failure to assess its risks periodically has proven dangerous. Sometimes the organisation simply fails to assess all of the jurisdictions in which it does business,
consequently overlooking the laws in relevant loca-

tions. It is imperative for the companies to identify and
then quantify all material risks in their business, so that
it can achieve its corporate compliance objectives.
Companies must ensure tone at the top as the highest
priority. Without obtaining multilevel management
commitment to integrity and ethics from senior management the company will sail as a drifting ship. Sincere commitment to ethics ensures confidence among
the personnel and consistently sustains integrity in the
company’s activities. It is equally important to have an
open clear multilevel commitment to the programme.
Failure to monitor the effectiveness of their compliance
programme has resulted in frustration and lack of credibility of the programme. Solutions include at least an
annual assessment of the programme with an analysis
of applicable laws and regulations. Similarly, it is essential to conduct audits of the programme compliance,
including both scheduled regular audits as well as random, unannounced compliance testing.
Another huge mistake is to fail to investigate violations.
A successful programme should uncover violations
quickly. Once discovered, companies must be committed to full remediation including a consideration to
disclosure of the breaches to authorities. If admission
is recommendable, the company must co-operate with
authorities and contritely accept responsibility and mitigate penalties.
July 2017

13

Round Table: Corporate Governance 2017

7. Can you outline any notable trends relating to strategy formulation, risk
oversight, performance evaluation, and shareholder engagement?
Rathbone: In February 2017 the US Department of
Justice, Criminal Division Fraud Section issued new
guidance for the evaluation of corporate compliance
programmes. The guidance takes the form of “Sample
Topics and Questions” that DoJ commonly considers in
making a determination regarding how to proceed with
an individual case. They state that these questions are
not a “checklist” or a “formula,” recognising that some
questions may be more relevant to some situations than
others.

6. What role will scenario planning play in
an era of such great political uncertainty?
Uscov: Indeed, there is great political uncertainty in
the world, and Romania is no different, so it affects the
investors and companies from all directions, especially
in emerging economies, resulting in the need to adapt
rapidly to these changes for those who are already established and leading to second and even third thoughts
for those who intend to invest.
This year, Romania’s current regime is being questioned
for its governance programme, even if its constitutional
legitimacy is beyond any doubt, while The European
Union is redefining territorial limits.
14
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Much of the guidance is not especially novel, as it has
been included in prior DoJ publications. However,
there are some notable aspects of the guidance, particularly as it relates to the role of directors and senior and
middle management:
•

Instability in connection to economic measures is doubled by legislative instability in Romania. For example,
a fundamental law such as Fiscal Code is known to
have suffered in its previous form at least 3-5 amendments per week.
The main countermeasures are the experience and the
background of the management bodies, the presence of
a back-up plan, the power to adapt and to foresee these
changes, while being seconded by financial and law experts.

•

Many people who follow compliance guidance
have heard government officials reference the
importance of “tone from the top.” In this case,
DoJ’s guidance expanded that concept to include “conduct at the top” by focusing on how
corporate leaders, “through their words and
actions, encouraged or discouraged the type
of misconduct in question.” The guidance asks
how the company monitor’s its senior leadership’s behaviour, and how they have modelled
behaviour to subordinates.
The guidance goes on to ask about “concrete actions” that senior leadership has taken to dem-

•

•

onstrate their commitment to compliance, including in remediation efforts, which is another
theme present in the guidance.
The guidance asks about “specific actions” that
senior leaders and others, such as business
managers, Finance, Legal, etc., have taken to
demonstrate their commitment to compliance,
and also inquires into information sharing and
communication practices across the company.
Importantly, the guidance focuses on oversight
of senior leadership, specifically asking about
what compliance expertise is available on the
board of directors. It queries whether the board
or external auditors have held executive or private meetings with the compliance functions,
as well as what types of information the board
and senior management have examined in the
exercise of their oversight responsibilities in the
area in which the misconduct occurred.

The DoJ’s increased emphasis on the concrete actions
taken by senior managers and board members with respect to compliance suggests that this will be a strong
focus of DoJ reviews going forward.
Board members and senior management would be well
advised to take notice, and to identify opportunities
now that will demonstrate to a future prosecutor their
active commitment to promoting – and verifying – a
strong culture of compliance.
July 2017
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According to statistics, one in three CEO
successions fail. Therefore, a thoughtful
planning process should involve
the incumbent CEO to increase the
likelihood of success.
- Isabel Franco

8. What steps should a company take when preparing a CEO succession plan?
Franco: Succession planning is essential to mitigate
risks, guarantee management continuity and preserve
the organisation’s values. It is important that each one
of these concerns be brought into the process in a timely manner. The CEO’s profile should be a living document refreshed as necessary to take changes in strategy
or market conditions into consideration. The organisation should think outside the box and delve deeply into
both the competencies and experiences required for the
future leader.
The board should be engaged first in setting the criteria and then in refreshing them as necessary and with
time. This decision-making process should be done
with peace and serenity with the requirements for the
company’s next leader clear in mind.
Once the criteria has been established, in my opinion
ideally the internal candidates should have priority
and be assessed for the position. The entire top team
should go through the executive assessment process
first with the help of experienced head-hunters to
avoid favouritism.
16
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If internal candidates are unsuitable, boards should
seek to recruit externally. Alternatives include bringing
in a potential new CEO at a lower level than their future
position to allow the board to evaluate him/her for a
period of time. If they prove themselves to be suitable
for the role, the CEO’s tenure in the company is less
risky.
Then, the most important step is preparing for what
happens after the appointment of the CEO. A fruitful
succession-planning process takes advantage of the
time between the announcement and the acceptance of
the top job so that the board has time to deal with challenging circumstances. Full support is essential to allow
the CEO to settle in quickly and effectively.
According to statistics, one in three CEO successions
fail. Therefore, a thoughtful planning process should
involve the incumbent CEO to increase the likelihood
of success.

9. What are the most important aspects to consider when a company is renewing
or refreshing its board composition?
Franco: The boards should review their composition in
light of the company’s goals and needs in three areas:
the board self-assessments, succession planning and
shareholder engagement.
As part of their regular self-assessment process, the
boards should consider their current composition and
the contributions of each incumbent or prospective
director. It is an art worth developing to mix new and
longer-tenured directors with different skills to add
valuable perspectives and knowledge to the board. In
fact, focusing ahead of time and strategically on board
composition can prove to be a very intelligent tool to
weather turnover situations, which provide an opportunity to refresh the board.
Last but not least, maintaining dialogues with large institutional investors and activist investors has proved to
be crucial for many organisations. Many shareholders
focus on introducing new perspectives into the boardroom with the thought that tenure after a certain number of years compromises independence and reduce
creativity and growth.
In Brazil, according to the IBGC Code of Best Practices
of Corporate Governance, the shareholders should appoint candidates to the board of directors who not only

are aligned with the organisation’s values and principles, but also have the technical skills, experience and a
spotless reputation, as well as the ability to act diligently and independently from the person who appointed
them. To allow other partners to assess these attributes,
it is essential that this information about the candidates
be submitted ahead of time, including their current
professional activities, such as positions in company
boards and consultancy services provided.
Webster: When renewing or refreshing its board composition, a company should self-assess its current composition and the contributions made by each director. It
is important that a company evaluates the skills, knowledge, and capabilities of its board members from time
to time.
In particular, the board should focus on diversifying its
composition to include more women and culturally diverse members. By doing so, a company will be bringing
to the table a wide range of skills, ideas and experiences
which has the potential to improve both the financial
and non-financial performance of the company. The
promotion of diversity on the board has the ability to
improve the reputation of a company and is reflective
of the communities in which they operate in.
July 2017
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10. The number of female CEOs of Fortune 500 companies in the United
States declined by more than 12% in 2016. Is this indicative of gender
bias and discrimination still being a pertinent issue?
Franco: The statistics suggest that the US largest companies still have much to do to achieve gender equality, and the financial benefits that have been shown to
come with it. Brazil is no different. There is a lot to do in
our country to reach better gender equality.
According to Rama Ramaswami, executive editor of
Fortune Knowledge Group, the top companies stand
out also because they pay greater attention to hidden
biases and the roadblocks that women face throughout their careers. These companies are apparently employing efficient strategies to improve their diversity
performance and hold themselves accountable. They
tend to have several characteristics in common such
as an open and “inclusive mindset, flexibility, and a
willingness to accept and support change at all levels
of the organisation.”
Still, I think that women always encounter the glass cliff,
sooner or later, a phenomenon in which women leaders
are more likely to accept the top position at companies
18
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that are struggling or in crisis. This happened here in
Brazil with the appointment of the highly recognised
Maria Silvia Bastos Marques, who, after a successful career as the top leader of important Brazilian companies,
was offered the risky position as CEO of the Brazilian
Development Bank (BNDES) from which she soon resigned. It was a dangerous job but women often think
that the best way to prove themselves is to take on the
toughest assignments.
It is also a fact that female chief executives are unfortunately more likely than men to leave under pressure,
which appears to be the case of Maria Silvia Bastos
Marques, but I would never blame her. Just for the fact
that she was always a successful leader she may have
experienced a lot more pressure. Then, we see a self fulfilled prophecy if women leave under pressure: it is a
confirmation bias.
All in all, we still see a lot of gender bias and discrimination in Brazil, unfortunately.

11. In the United Kingdom there has been a 146% increase in the number
of women on boards over the past 10 years, and a 105% increase in female
executives. There are also talent strategies now geared towards female
employees, affording special opportunities for mentoring and sponsorship.
However, Tesco chairman John Allan has recently stated, rather controversially,
that white men have now become an “endangered species” at the top of British
business. Is there any truth behind this claim?
Webster: In Australia, there is no truth behind John Allan’s claim that white men have become an “endangered
species”.

top 200 listed companies. In 2016, of the top 200 listed
company, just 5% of females were the CEO and 10%
were the COO or Deputy CEO.

Gender bias and discrimination is consistently a major
political issue that is regularly highlighted in the media in Australia. Research carried out by the Australian
Stock Exchange (ASX) demonstrates that Australia is
making slow progress when it comes to gender diversity on boards and in senior management positions.
ASX reported that in 2015, females accounted for 22%
of board members and 26% of senior executives in the

In Australia, there have been strategies and programmes put in place to cultivate sustainable diversity
practices designed to alleviate the gender gap pertinent
in the corporate landscape. Despite its slow progress,
women make up around 41% of an organisation, occupying those particularly lower level roles such as HR,
General Council and Marketing.
July 2017
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12. In an ideal world what would you like to see implemented or changed?
Uscov: As I have mentioned before, even if it is challenging for us, as lawyers, to have such a legislative
instability climate, predictability in this field is highly
welcomed in order to be entitled for an extended application of all corporate governance rules.
Also, in Romania, corporate social responsibility is
not regulated, but companies develop it as part of their
marketing strategy.
According to the recommendations mentioned in BSE’s
Code, if a company supports various forms of artistic
and cultural expression, sports activities, educational
or scientific activities, and considers the resulting impact on the innovativeness and competitiveness of the
company as part of its business mission and development strategy, it should publish the policy guiding its
activity in this area.
On the other hand, amendments to Sponsorship Law
are required in order to increase corporate social responsibility.
20
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Webster: In an ideal world there would not be an issue of inequality within the corporate landscape. With
the aim of enhancing investor confidence and sustainable economic growth, corporations and the board of
directors in particular need to work towards reducing
gender and racial inequality.
Research carried out by ASX in 2015 found that females accounted for just 22% of board members in the
top 200 listed companies. Similarly, research by Diversity Council Australia (DCA) in 2015 found that in the
top 100, 200 and 500 listed companies, only a quarter
of Directors were from culturally diverse backgrounds.
The promotion of gender and cultural diversity is important because it has the ability to improve the image
and reputation of a company. A company comprised of
equal male and female board members from different
cultural backgrounds is reflective of our nation; this
resonates with the communities in which they operate
in. It can also bring to the table a whole new pool of talent, knowledge and expertise which can help generate
fresh ideas and more efficient ways of doing business.
July 2017
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